
DECLARATION OF JESS DIAMOND, M.D., F.A.A.P. 

I, Jess Diamond, M.D., F.A.A.P., declare as follows: 

1. I am a pediatrician licensed to practice medicine in California. On 

November 18, 1991, I examined Consuelo Verdugo at Kern Medical Center for 

suspected abuse. I testified at the preliminary hearing in 1991 and during the capital 

trial in 1993 in People v. Benavides that I believed Consuelo had been raped and 

sodomized. 

2. On August 31, 2009, at the request of the California Attorney General's 

office, I signed a declaration concerning my opinions about the case. Prior to doing 

so, I reviewed certain information that had been unavailable to me at the time of my 

testimony at the preliminary hearing and the trial. As I explained in my 2009 

declaration, based on my review of Consuelo's medical records, I no longer believe 

that Consuelo was raped. At trial, I based my conclusion that she had been raped on 

information provided by Dr. James Dibdin, who performed the autopsy on Consuelo. 

In particular, Dr. Dibdin informed me that Consuelo had a laceration in the anterior 

wall of the vagina. After reviewing the medical records in 2009, I concluded that Dr. 

Dibdin's report of a tear to the anterior wall of the vagina is unsubstantiated and 

believe that no such injury existed. As a result, I changed my opinion and now 

believe Consuelo was not raped. 

3. At trial, I based my conclusion that Consuelo was sodomized on four 

observations that I made during my examination of Consuelo: (1) anal laxity; (2) 

anal dilation; (3) anal tears at 6:00 and 9:00; and, (4) swelling of the anal margin. 

After reviewing Consuelo's full medical history in 2009 I learned that Consuelo had 

been given Norcuron, a paralytic agent that caused the muscles to become flaccid 

and in turn lead to anal laxity and dilation. Based on that information, I stated in my 

2009 declaration that I may no longer attribute the anal laxity and anal dilation that I 

observed during my exam to trauma. I stated in my 2009 declaration, however, that I 

still believed that Consuelo was sodomized based solely on the existence of anal 

swelling and anal tears. 

4. Since learning in 2009 that I based my testimony on Dr. Dibdin's 

inaccurate information and that I lacked important records concerning Consuelo's 
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medical condition, I have been very troubled by this case. As a result, I have asked 

Astrid Heppenstall Heger, M.D., F.A.A.P., the pre-eminent expert in the field of child 

sexual abuse and sexual assault to review the materials and consult on the case. 

5. After reviewing the case with Dr. Heger, it is now my opinion to a high 

degree of medical certainty that Consuelo was not raped or sodomized. As Dr. Heger 

notes, the anal tears I observed were very superficial and were undetected by Dr. 

Shaw, the surgeon at UCLA Medical Center when he performed an anascopy on 

November 20, 1991. Critically, as Dr. Heger opines, these superficial anal tears are 

not diagnostic of sodomy and do not support a conclusion that Consuelo was 

sodomized. Dr. Heger also notes that the photographs of Consuelo's anus 

demonstrate that she was experiencing lichen sclerosus, a skin condition that causes 

the skin to become very thin, patchy, and reddened. This condition causes the skin to 

tear and bruise easily and is the most likely explanation for the anal tears I observed. 

I also reviewed a photograph of Consuelo taken one hour prior to my examination 

that shows her entire genital area is swollen. This swelling is most likely caused by 

the renal failure she was experiencing. I had not viewed the photographs of 

Consuelo's anus prior to signing my 2009 declaration, and I did not have 

independent memory of the case at that time. After consulting with Dr. Heger and 

reviewing the photographs, it is now my opinion to a high degree of medical 

certainty that the anal tears and anal swelling I observed were caused by Consuelo's 

medical condition rather than by trauma. Consequently, it is now my opinion to a 

high degree of medical certainty that Consuelo was not raped or sodomized. 

6. I strongly disagree with Dr. Dibdin's opinion about the cause of death. 

Dr. Dibdin indicated in his autopsy report that he believes that Consuelo died as a 

result of penile penetration that directly caused injury to the anus, bowel, and 

pancreas. Dr. Dibdin's cause of death is impossible in light of the lack of injury to 

the rectum or the lower abdominal organs. If penile penetration had caused injury to 

the bowel and pancreas, there would be profuse bleeding of the rectum and anus that 

would have been observed by the medical personnel at Delano Regional Medical 

Center. The anal tears I saw when I examined Consuelo were superficial and 

inconsistent with the massive trauma that would be apparent had penile penetration 
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caused the transection of the duodenum and pancreas. As I stated at trial, it is my 

medical opinion that Consuelo died as a result of blunt force trauma to the abdomen. 

7. 	After reviewing the medical records and photographs that I should have 

been provided in 1993, I am convinced that this case presents a tremendous failing of 

the criminal justice system. The jury in this case based its decision to convict and 

sentence Mr. Benavides to death on substantial and significant inaccurate medical 

information. Dr. Dibdin's medically unsound findings not only misled the jurors 

about the cause of Consuelo's death, but also produced erroneous conclusions about 

whether she was sexually abused. This tragedy would not have resulted had I—and 

the many other doctors who testified—had full knowledge of Consuelo's medical 

history. Under these circumstances, I do not believe that Mr. Benavides received a 

fair trial, and I provide this declaration in the hope that the current legal proceedings 

will correct this injustice. 

The foregoing is true and correct and executed under penalty of perjury under the 

laws of the United States and the State of Califor 	n November 6. 2012. 

JD 


